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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
DR. SHERI L. KLOUDA )
Plaintiff, ;
V. 3 Civil Action No. 4-07CV-161-A
SOUTHWESTERN BAPTIST 3
THEOLOGICAL SEMINARY, and )
LEIGHTON PAIGE PATTERSON, )
Defendants. ;
BRIEF IN SUPPORT OF

DEFENDANT SOUTHWESTERN BAPTIST THEOLOGICAL SEMINARY’S
MOTION TO DISMISS MADE PURSUANT TO RULE 12(b)(1) AND (6)

- TO THE HONORABLE JUDGE OF THE COURT:

Defendant Southwestern Bap;[ist Theological Seminary (the “Seminary”) files this
Brief in Support of its Motion to Dismiss made pursuant to Rule 12(b)(1) and (6) of the
Federal Rules of Civil Procedure, and would respectfully show the following:

I. INTRODUCTION

Dr. Sheri L. Klouda (“Dr. Klouda™) filed this suit, under the Court’s diversity
jurisdiction, seeking recovery of damages from the Seminary and its President, Dr.

Leighton Paige Patterson, for her discontinued employment as a professor of Old

Testament Languages within the Seminary’s School of Theology in Biblical Studies. Dr.
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Klouda claims that the sole reason for her alleged termination is that she is a woman. Dr.
Klouda couches her suit in terms of six causes of action: (1) breach of contract, (2) fraud
or fraud in the inducement, (3) promissory estoppel or equitable estoppel, (4) declaratory
judgment, (5) defamation, and (6) vicarious liability, respondeat superior, or vice-
principal liability. Dr. Klouda states in her complaint:

11.  According to Dr. Patterson, women are prohibited from
teaching or ruling in any capacity over men, based on his interpretation of
Scripture.

33. ....Defendant Patterson, if genuine in his stated reason for
failing to renew her contract or recommend her for tenure, differed in his
interpretation of Scripture from his predecessor and the Board of Trustees,
who, although of the same faith, found Dr. Klouda worthy of election to
faculty and a tenure-track position. Dr. Klouda was eventually forced from her
position, not because of poor performance or lack of credentials (neither of
which could even remotely be attributed to Dr. Klouda), but because of her
gender. She was a woman teaching men.

Complaint 99 11, 33.' Thus, by the face of Dr. Klouda’s pleading, the Court’s
determination of this suit hinges upon the interpretation of Scripture and an inquiry into
the internal governance of the Seminary. This Court lacks subject matter jurisdiction to
~ hear Dr. Klouda’s claims, because to do so would necessarily require the Court to

evaluate the ecclesiastical decisions of a religious body, in violation of the First

Amendment. Should the Court find that it has jurisdiction, all of Dr. Klouda_’s alleged

'"The word “Complaint” refers to Plaintiff’s First Amended Complaint and Request
for Declaratory Judgment and Jury Demand, which was filed in this cause on March 26,
2007.
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causes of action fail to state a claim for which relief can be granted, because they are each
barred by the First Amendment. Moreover, dismissal is proper under Rule 12(b)(6)
because Dr. Klouda’s claims of breach of contract, fraud or fraud in the inducement,
promissory estoppel, equitable estoppel or waiver, and defamation for reasons unrelated
to the constitution, which are particularly described in Section III below.

II. STATEMENT OF THE LAW
REGARDING ECCLESIASTICAL DECISIONS

The courts of this country have consistently recognized that the First Amendment’s
mandate, “Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof,” requires the government to refrain from interfering
with the decisions of religious organizations with respect to matters relating to their
internal governance. U.S. Const. amend. L.

In 1872, the U.S. Supreme Court observed:

The decisions of ecclesiastical courts, like every other judicial tribunal, are

final, as they are the best judges of what constitutes an offence against the

word of God and the discipline of the church. Any other than those courts

must be incompetent judges of matters of faith, discipline, and doctrine; and

civil courts, if they should be so unwise as to attempt to supervise their

judgment on matters which come within their jurisdiction, would only involve

themselves in a sea of uncertainty and doubt which would do anything but
improve either religion or good morals.

Watson v. Jones, 80 U.S. (13 Wall) 679, 732 (1872). The Court’s concern in Watson was

that if a matter involves a theological controversy, church discipline, ecclesiastical

government, or the conformity of members of a church to the standard of morals required
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of them, the matter would require a civil court to examine the WthC subject of doctrinal
theology, the usages and customs, the written laws, and the fundamental organization of
every religious denomination. Id. at 734.

In 1976, the Supreme Court acknowledged the long line of precedent following
Watson and reaffirmed the principle that a court may not engage in a review of the
decision of a church regarding the removal of one of its ministers. See Serbian Eastern
Orthodox Diocese v. Milivojevich, 426 U.S. 696, 708, 709 (1976). The Supreme Court
also held that it is impermissible for a court to engage in an interpretation of church
constitutions and bylaws to determine whether the Mother Church had the authority to
reorganize a diocese. Id. at 721. Where the highest levels of the church hierarchy had
considered the matter and reached a decision, the civil court could not displace the
judgment of the church for its own interpretation of the church laws. Id. at 722.
Religious freedom encompasses the power of religious bodies to decide for themselves,
free from state interference, matters of church govefnment as well as those of faith and
doctrine. Id.

Both federal and state courts have considered whether these First Amendment
concerns apply to the Seminary’s employment of its professors, and have held that the
Seminary’s decisions in these matters are binding upon the courts.

In Equal Employment Opportunity Commission v. Southwestern Baptist

Theological Seminary, 651 F.2d 277, 283 (5th Cir. 1981), the Fifth Circuit held that the
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Seminary’s employment of its professors fell within the common-law church-minister
exception to Title VII, and therefore the EEOC could not require the Seminary to disclose
the demographic make-up of its faculty. In this decision the Fifth Circuit observed that
the Seminary is owned, pperated, and controlled by the Southern Baptist Convention, a
voluntary association of Southern Baptist churches. Id. at 279. The character and
purpose of the Seminary are wholly sectarian. Id. at 281. The Seminary’s purpose is to
indoctrinate those who already believe, who have received a divine call, and who have
expressed an intent to enter full time ministry. /d. at 283. Since the Seminary is
principally supported and wholly controlled by the Southern Baptist Convention for the
avowed purpose of training ministers to serve the Baptist denomination, it is entitled to
the status of a “church.” Id. at 283.

Moreover, the Fifth Circuit determined that faculty of the Seminary fall within the
legal definition of “ministers,” because they are hired, evaluated, and terminated on the
basis of largely religious criteria; they teach the ministerial role to students by example as
well as by other means; they serve as intermediaries between the Southern Baptist
Convention and the future ministers of many local churches; and they instruct students in
the “whole of religious doctrine” through only religiously oriented courses. /d. at 280,
| 283-284. Due to the church-minister status the Fifth Circuit assigned to the employment

relationship between Seminary and its professors, the court concluded that the

government could not regulate the relationship, and thus had no right to obtain
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information from the Seminary concerning the relationship. Id. at 282-83.

Similarly, in Patterson v. Southwestern Baptist Theological Seminary, 858 S.W.2d
602, 605-606 (Tex. App. — Fort Worth 1993, no writ), the Fort Worth Court of Appeals
affirmed the trial court’s summary judgment against a former professor in his suit against
the Seminary for wrongful termination. The court noted that it could not evaluate the
professor’s employment without reference to the spiritual meaning of the requirements
and guidelines set forth in the Seminary’s faculty manual, including such requirements as
being “an active and faithful member of a Baptist church cooperating with the Southern
Baptist Convention”, and subscribing “in writing to the Articles of Faith.” Id. at 605.
Ultimately, the court determined that the Seminary’s employment decisions were based
upon criteria that was largely religious and thus constituted ecclesiastical decisions which
the Constitution requires civil courts to accept. Id. at 605-06 (citing Crowder v. Southern
Baptist Convention, 828 F.2d 718, 724 (11th Cir. 1987)).

The Fort Worth Court of Appeals also considered thé former professor’s allegation
that his substantive rights under the Seminary’é bylaws had been violated by his
dismissal. /d. The court noted:

It is the essence of religious faith that ecclesiastical decisions are reached and

are to be accepted as matters of faith whether or not rational or measurable by

objective criteria. Constitutional concepts of due process, involving secular

notions of ‘fundamental fairness’ or impermissible objectives, are therefore
hardly relevant to such matters of ecclesiastical cognizance.

1d. (citing Milivojevich, 426 U.S. at 709). The court concluded that bylaws of the
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Seminary concern its internal governance and a court could not delve into whether the
Seminary had complied with the terms of its own rules. /d.

More recently, the Fifth Circuit has reaffirmed the above-stated principles by
holding a female minister could not pursue a sex discrimination claim against the church
that had employed her. Combs v. Central Texas Annual Conference of the United
Methodist Church, 173 F.3d 343, 350 (5th Cir. 1999). The court stated that even
éssuming that she was fired purely on the basis of her sex and pregnancy and that the
determination did not directly involve matters of religious dogma or ecclesiastical law, it
is a fundamental right for churches to be free from governmental interference in the
selection of their ministers. See id. at 345 n.1, 349. The Fifth Circuit concluded that the
First Amendment concerns are two-fold. Id. at 350. The first concern is that secular
authorities would be involved in evaluating or interpreting religious doctrine. Id. The
second concern is that in investigating employment discrimination claims by ministers
against their church, secular authorities would necessarily intrude into church government
in a manner that is inherently coercive, even if the alleged discrimination were purely
nondoctrinal. /d. This second concern alone is enough to bar the involvement of civil
courts. /d.

The overall thrust of these cases is clear. To protect the free exercise of religion,

the government may not intrude into a church’s internal decision making process and

cannot second guess a church’s decisions regarding the employment of its ministers.
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I1l. EACH OF PLAINTIFE’S ALLEGED CAUSES OF ACTION
CHALLENGES AN ECCLESIASTICAL DECISION: ADDITIONALLY
ALL OF PLAINTIFF’S ALLEGED CAUSES OF ACTION FAIL TO STATE A
CLAIM FOR WHICH RELIEF CAN BE GRANTED

Although Dr. Klouda’s complaint phrases her claim under a number of legal
theories, each alleged cause of action is fundamentally a challenge to the Seminary’s
internal governance. As Dr. Klouda recognizes in her complaint, this challenge revolves
around the interpretation of Scripture regarding women teaching men. Complaint § 11,
33. The cases cited above demonstrate that this Court is prohibited by the First
Amendment from considering whether the Seminary properly applied Scripture or even
its internal rules, therefore each of Dr. Klouda’s claims should be dismissed for lack of
subject matter jurisdiction. Also, each of Dr. Klouda’s alleged causes of action fail to
state a claim for which relief can be granted, because they barred on the same
constitutional grounds which deprive the Court of jurisdiction. See Petruska v. Gannon
University, 462 F.3d 294, 302 (3rd Cir. 2006) (discussing the proper use of a Rule
12(b)(1) motion versus a Rule 12(b)(6) motion).” Finally, Dr. Klouda’s alleged causes of

action for breach of contract, fraud or fraud in the inducement, promissory estoppel,

?Although Petruska held that a university’s chaplain could assert a breach of
contract claim against the university, the case is distinguished from the present situation
in at least three respects. First, the Seminary is a church and, unlike a university, it is
entirely sectarian in nature. See EEOC, 651 F.2d at 281. Second, the contract alleged by
Dr. Klouda is oral, and vaguely defined, as compared to the three year written contract on
which the chaplain in Petruska relied. Third, Dr. Klouda claims in this case that her
contract was not renewed due to an interpretation of Scripture, a factor not raised in
Petruska. See Complaint Y 11, 33.
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equitable estoppel or waiver, defamation, vicarious liability, repondeat superior, vice-
principal agent liability fail to state a claim for which relief can be granted, for the
reasons unrelated to the First Amendment, as discussed below.

A. Breach of Contract

Dr. Klouda’s first alleged cause of action is for breach of contract. Complaint
39-46. Dr. Klouda alleges that she entered into an oral contract with the Seminary
“wherein her contract to teach at the Seminary would be renewed annually so long as her
performance warranted such renewal.” Complaint § 40. Dr. Klouda states that she
- “performed her obligations under the contract,” but “despite her éxtraordinary track
record, Defendants did not renew Dr. Klouda’s contract, nor was she recommended for
tenure.” Complaint 99 42, 44.

1. Dr. Klouda’s claim for breach of contract should be dismissed
for lack of subject matter jurisdiction, because the enforcement
of this claim would require the court to interpret the Seminary’s
employment criteria and the application of Scripture.

An essential element of a breach of contract claim is plaintiff’s performance,
tender of performance, or excuse from performing its obligations. Residential Dynamics,
L.L.C.v. Loveless, 186 S.W.3d 192, 198 (Tex. App. — Fort Worth 2006, no pet.). As the
Fort Worth Court of Appeals noted in Patterson, the Seminary’s criteria for hiring,
evaluating, and terminating Seminary professors are largely religious in nature. 858

S.W.2d at 605. Moreover, taking the facts pleaded in Dr. Klouda’s Complaint as true, Dr.

Klouda’s contract was not renewed based upon Dr. Patterson’s interpretation of Scripture.

9
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Complaint § 11, 33. Dr. Klouda’s breach of contract claim cannot be considered without
reference to the spiritual meaning of the Séminary’s employment criteria, including how
such criteria is governed by the interpretation of Scripture, therefore, this alleged cause of
action falls outside the jurisdiction of the court and should be dismissed.
2. Dr. Klouda’s claim for breach of contract should be dismissed

for failure to state a claim for which relief can be granted,

because it is barred by the First Amendment, and further fails to

overcome the employment at-will doctrine.

If the Court finds that it has jurisdiction to hear Dr. Klouda’s claim for breach of
contract, then her claim should be dismissed because it barred by the First Amendment. See
Patterson, 858 S.W.2d at 605-06 (holding the court cannot question Whether the Seminary
complied with the substantive or procedural obligations it created internally to handle the
employment of its faculty).

Additionally, assuming that an oral agreement did exist as described by Dr. Klouda’s
Complaint, such oral assurances do not modify the presumption of employment at-will under
Texas law. See Montgomery County Hospital District v. Brown, 965 S.W.2d 501, 502-03
(Tex. 1998). In this case, the Texas Supreme Court assumed the truth of the statement “I was
told that I would be able to keep my job at the Hospital as long as I was doing my job and
that I would not be fired unless there was a good reason or good cause to fire me.” Id. at 502.
The court held that for an oral statement to create a binding contract of employment, the

employer must unequivocally indicate a definite intent to be bound not to terminate the

employee except under clearly specified circumstances. Id. General comments that an

10
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employee will not be discharged as long as his work is satisfactory do not in themselves
manifest such an intent. /d. Neither do statements that an employee will be discharged only
for “good reason” or “good cause” when there is no agreement on what those terms
encompass. Id. |
Siniilarly, Dr. Klouda’s allegaﬁon that the Seminary agreed that “her contract would
be renewed on a yearly basis based upon her performance” or “in the event her performance
evaluations warranted such renewal”, standing alone, is incapable of changing the
Seminary’s right to end the employment relationship for good cause, bad cause, or no cause
at all, therefore, Dr. Klouda’s alleged breach of contract cause of action should be dismissed
under Rule 12(b)(6). Cf Id. at 502-503; with Complaint Y 18, 40.
B. Fraud or Fraud in the Inducement
. Dr. Klouda alleges that she accepted a position as a professor at the Seminary and
did not seek other employment based upon fraudulent representations by Seminary
representatives and its current President. Complaint § 47-60. Dr. Klouda’s claim of
fraud is barred because the court lacks subject matter jurisdiction over the claim, and
because Dr. Klouda has failed to state a claim for which relief can be granted.
1. The Court does not have jurisdiction to hear Dr. Klouda’s claim
of fraud because her claim relates directly to a representation
about the interpretation of Scripture.

The Court lacks subject matter jurisdiction over Dr. Klouda’s fraud claim, because

it relates to alleged assurances that her position was secure notwithstanding Dr.

11
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Patterson’s interpretation of Scripture that a woman sﬁould not teach men. See Complaint
99 11, 24-29, 33, 49. Where an alleged representation relates to a spiritual belief, the
truth or falsity of such a representation cannot be tested, and the sincerity of the person
making the representation is irrelevant. Tilton v. Marshall, 925 S.W.2d 672, 679 (Tex.
1996). “To avoid conducting ‘heresy trials,” courts may not adjudicate the truth or falsity
of religious doctrines or belief.” Id. at 678. Dr. Klouda has specifically placed the
sincerity and the veracity of the beliefs heid by Dr. Patterson and the Seminary’s Board
of Trustees in issue in the presentation of her claim. See Complaint q 33. Therefore, the
Court does not have subject matter jurisdiction over Dr. Klouda’s claim of fraud. See
Tilton, 925 S.W.2d at 679-80.
2. Dr. Klouda’s allegations of fraud or fraud in the inducement fail

to state a claim for which relief can be granted because (a) the

claims are not pleaded with particularity, and (b) the facts Dr.

Klouda has pleaded do not give rise to a cause of action for

fraud or fraud in the inducement.

Although Dr. Klouda calls her second cause of action “Fraud and/or Fraud in the
Inducement”, only a claim for fraud in the inducement may arguably apply under the facts
she pleaded. See Crim Truck & Tractor Co. v. Navistar Int’l Trans. Corp., 823 S.W.2d
591, 597 (Tex. 1992) (holding as a general rule, the failure to perform the terms of a
contract is a breach of contract, not a tort); but see Formosa Plastics Co. USA v. Pfesidio

Engineers and Contractors, Inc., 960 S.W.2d 41, 48 (Tex. 1998) (holding the exception

to the foregoing rule arises when a person is fraudulently induced to enter into a contract).

12
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Dr. Klouda bases her claim of fraud in the inducement on two separate groups of
representations. See Complaint § 51. First, Dr. Klouda alleges “Southwestern, through
its board of Trustees and its President, represented to Plaintiff when she was elected to
the faculty in April 2002 that she had a tenure-track position with Southwestern and she
would continue on in this position so long as her performance met certain standards.”
Complaint § 48. Second, Dr. Klouda alleges “Dr. Patterson even personally and
specifically assured Plaintiff that her position with Southwestern was secure in a meeting
in September of 2003, despite the fact that she was a female teaching males.” Complaint
9149. Dr. Klouda alleges that these two groups of representations induced her to accept
her faculty position, refrain from seeking other employment, and continue on in the
position. Complaint § 51.

Insofar as Dr. Klouda’s claims of fraud or fraud in the inducement are based upon
the first group of alleged representations, the claims should be dismissed because they
have not been pleaded with the particularity required by Rule 9(b) Federal Rules of Civil
Procedure. Under Rule 9(b) the plaintiff must at minimum plead the “time, place and
contents of the false representations, as well as the identity of the person who made the
representation and what [that person] obtained thereby.” U.S. ex rel Doe v. Dow
Chemical Co., 343 F.3d 325, 329 (5th Cir. 2003). Dr. Klouda’s allegations regarding
representations allegedly made by the Seminary in 2002 are entirely vague because they

fail to state specifically who made the representation, what was said, how it was stated,

13
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and where the representation was made. See Complaint § 48. Therefore, Dr. Klouda’s
allegations of fraud against the Seminary, which she alieges were made when she agreed
to become a member of the faculty, should be dismissed because they fail to meet the
requirements of Rule 9(b), and thus fail to state a claim for which relief can be granted
under Rule 12(b)(6). See Dow Chemical Co., 343 F.3d at 330.

Moreover, this first groub of representations is incapable of supporting an action
for fraud or fraud in the inducement, because a promise to renew a contract each year
based upon satisfactofy performance is too indefinite to be actionable as fraud. See
Gilmartin v. KVTV-Channel 13, 985 S.W.2d 553, 559 (Tex. App. — San Antonio [14th
Dist.] 1998, no pet.) (holding a promise to renew a contract from year to year contingent
upon satisfactory performance was too indefinite to support an action for fraud).

Dr. Klouda’s reliance upon the second group of representations also fails. To
plead a claim for fraudulent inducement, the plaintiff must allege that it was induced into
entering into an agreement based upon defendant’s fraud. Rio Grande Valley Gas Co. v.
City of Edinburg, 59 S.W.3d 199, 217-18 (Tex. App. — Corpus Christi 2000), affirmed in
part and reversed on other grounds by, 129 S.W.3d 74, 92 (Tex. 2003). Dr. Klouda’s
allegation regarding fraudulent inducement is, “Plaintiff was induced to act on the
information in that she accepted the position, refrained from seeking other employment,
and continued on in the position, despite reservations, because of the statements and

assurances made by Dr. Patterson.” Complaint  51. As stated above, if the word
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“information” is meant to refer to alleged statements by the former Seminary President or
the Board of Trustees, such statements are insufficient to form the basis of a fraud claim.
Also, Dr. Klouda’s reliance on the alleged assurances of Dr. Patterson is misplaced. Dr.
Klouda has admitted that Dr. Patterson did not accept a position with the Seminary until
more than a year after she took her faculty position. Complaint 9 24. Therefore, any
alleged representation or assurance by Dr. Patterson, a year after she accepted her faculty
position, could not have induced her to enter into a contract with the Seminary.

Finally, Dr. Klouda’s ffaudulent inducement claim fails because it depends upon
an allegedly false promise of futuré performance. For a promise of future performance to
be fraudulent, the plaintiff must prove that at the time the defendant made the promise, it
had no intention of performing. Spoljaric v. Percival Tours, Inc., 708 S.W.2d 432, 434
(Tex. 1986). However, partial performance of an agreement negates an intent not to
perform. See Reyna v. First National Bank, 55 S.W.3d 58, 68 (Tex. App. — Corpus
Christi 2001, no pet.) (holding there was no evidence of a party’s intent not to perform
where it tendered partial payment of invoices). By her Complaint, Dr. Klouda admits that
she continued to be employed by the Seminary until August 1, 2006. Complaint 9 38.
As stated in Dr. Klouda’s Complaint, the Seminary performed the alleged agreement for
almost three years after the last date on which Dr. Klouda alleges a fraudulent

representation was made to her. See Complaint § 38, 49. Therefore, from the face of her
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pleading, Dr. Klouda has failed to allege facts sufficient to state a claim for fraud or fraud
in the inducement, Iand her claim should be dismissed.
C. Promissory Estoppel or Equitable Estoppel
Dr. Klouda seeks recovery from the Seminary under a theory of promissory
estoppel by alleging that the Seminary or its President made Dr. Klouda a promise, upon
which Dr. Klouda reasonably relied, to her detriment, and that such reliance was
foreseeable. Complaint 4 61-64. In the alternative, Dr. Klouda states that the Seminary is
equitably estopped from using a change in its President’s policy [the President’s
interpretation of Scripture (see Complaint 9§ 33)] as an excuse to fail to renew Dr.
Klouda’s contract or recommend her for tenure. Complaint § 65. Finally, Dr. Klouda
alleges that the Seminary waived all rights to undertake those actions [presumably
meaning the right to choose not to renew her contract or recommend her for tenure]. Id.
1. Dr. Klouda'’s estoppel claims should be dismissed under Rule
12(b)(1) because the First Amendment deprives the Court of
Jurisdiction to consider the claims, or alternatively, her claims
should be dismissed under Rule 12(b)(6) because they are
barred by the First Amendment.
For the Court to consider any of these claims, it would have to interject itself into
the governance of a religious body, which the Fifth Circuit has held is coercive in itself
and impermissible. Combs, 173 F.3d at 350;} Simpson v. Wells Lamont Corp., 494 F.2d

490, 493-94 (5th Cir. 1974). Thus, the court lacks jurisdiction to hear Dr. Klouda’s

estoppel claims. If the Court finds that it has jurisdiction to hear Dr. Klouda’s estoppel
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Cook Composites, Inc. v. Westlake Styrene Corp., 15 S.W.3d 124, 135 (Tex. App. —
Houston [14th Dist.] 2000, pet. dism’d) (stating equitable estoppel is a defense founded
on the principles of fraud); In re EPIC Holdings, Inc., 985 S.W.2d 41, 57 (Tex. 1998)
(describing waiver as an affirmative defense).

D. Declaratory Judgment

Dr. Klouda has requested that the Court grant her declaratory judgment pursuant to
Rule 57 of the Federal Rules of Civil Procedure, and 28 U.S.C. Sections 2201 and 2202,
and also seeks relief under chapter 37 of the Texas Civil Practice and Remedies Code.
Complaint § 66-71. The specific relief Dr. Klouda seeks is a declaration that “Plaintiff
had full standing and capacity to serve and continue performing the obligations of her
contract with Southwestern.” Complaint § 71. Thus, Dr. Klouda is asking the Court to 7
declare that she is fit to be a minister in a church. See EEOC, 651 F.2d at 280, 283-84.
The relationship between an organized church and its ministers is its lifeblood. Id.
(quoting McClure v. Salvation Army, 460 F.2d 553, 558 (5th Cir. 1972)). Matters
touching this relationship must be of prime ecclesiastical concern. McClure, 460 F.2d at
359. Therefore, the declaratory relief sought by Dr. Klouda is impermissible under the
First Amendment, and Dr. Klouda’s claim should be dismissed because the Court lacks
subject matter jurisdiction to hear the claim, or alternatively, Dr. Klouda’s declaratory
judgment action is barred by the First Amendment and should be dismissed for failure to

state a claim for which relief can be granted.
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E. Defamation

Dr. Klouda claims that she has been defamed by Dr. Patterson’s alleged
reference to her as a “mistake” and by the chair of the Seminary’s Board of Trustees
alleged statement that hiring a woman to teach men was a “momentary lax of the
parameters.” Complaint 9 73-78. To prove an action for defamation the allegedly
Vdefamatory statement must be false. Milkovich v. Lorain Journal Co., 497 U.S. 1, 19-20
(1990); Bentley v. Bunton, 94 S.W.3d 561, 586-87 (Tex. 2002) (citing to both state and
federal cases which note that in some instances the plaintiff bears the burden of proving
falsity, while in others, truth is an affirmative defense). A statement which cannot be
proven true or false cannot be the subject of an action for defamation. See e.g. Harvest
House Publishers v. Local Church, 190 S.W.3d 204, 211-12 (Tex. App. — Houston [1st
Dist.] 2006, pet denied); and Tran v. Fiorenza, 934 S.W.2d 740, 743-44 (Tex. App. —
Houston [1st Dist.] 1996, no writ).

In Harvest House, the court of appeals held that a church could not recover from a
publishing company for defamation for calling the church a “cult” in a book on Christian
doctrinal and apologetic issues. 190 S.W.3d at 211. The court observed that tﬁe book
defined a cult as “a separate religious group generally claiming compatibility with
Christianity but whose doctrines contradict those of historic Christianity and whose
practices and ethical standards violate those of biblical Christianity.” Id. In view of this

definition, the court held that the compatibility of a group’s doctrines with Christianity
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depends on the religious convictions of the speaker, and to require a trier of fact to
determine the truth or falsity of one’s religious beliefs, is forbidden by the First
Amendment. Id. (citing Tilton v. Marshall, 925 S.W.2d 672, 679 (Tex. 1996) (quoting
United States v. Ballard, 322 U.S. 78, 86 (1944))).

The Tran court considered the issue of whether a defamation action could be
pursued against a Catholic bishop who wrote a letter stating that the plaintiff, a priest, had
been excommunicated. 934 S.W.2d at 741-42. The plaintiff urged the court to view the
issue of his alleged excommunication as a readily verifiable fact, which would not require
the court to examine the religious procedure of excommunication, but simply whether the
excommunication took place. Id. at 743. However, the court held that the plaintiff’s tort
claims arose from the divestiture of his priestly authority; thus, his tort claims were
inseparable from the administraﬁve inner workings of the church, which could not be
examined by the courts. Id. at 744.

In this suit, Dr. Klouda seeks to have the Court make a similar irhpermissible
inquiry into the ecclesiastical decisions of a religious body. The Fifth Circuit has
previously held that the Seminary qualifies as a church, and its professors are ministers.
EEOC, 651 F.2d at 280, 283-84. Both the Fifth Circuit, and the Fort Worth Court of
Appeals have noted that the Seminary’s professors are hired, evaluated, promoted or
terminated based upon criteria that are largely religious. Id.; Patterson, 858 S.W.2d at

605. Dr. Klouda has stated in her pleading that the decision not to renew her contract was
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