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Introduction

This “Report on the Use of Crosses in the City Symbols of Las Cruces” has been
prepared for Judge Robert C. Brack of the United States District Court for the
District of New Mexico in response to Civil Action No. CV 03-1043 filed by Jesse
Chavez and Paul Weinbaum against Las Cruces Public Schools . Additionally,
this report can be considered for Civil Action No. CV 05-0996 filed by Plaintiifs
Paul F. Weinbaum and Martin J. Boyd against the City of Las Cruces, et al. Since
the establishment of the city predates the establishment of the public school
system, the use of the crosses in the logos of the schools are being considered
as similar to the use of the crosses in the city’s official symbols. The report was
prepared by Dr. Jon Hunner.

In the Stipulated Order appointing a 706 expert, Judge Brack requested that Dr.
Hunner “prepare a report for the Court concerning the historical context of the
name Las Cruces, the use of crosses within the community of Las Cruces
providing information, if available, as to when the crosses were used in the town
or city of Las Cruces, why and how they have been used in this area in both the
historical context and/or community and the forum in which crosses have been
displayed.”

To provide Judge Brack with the above information, this report is divided into
three sections—the origins of the city's name and the development of the official
symbol for Las Cruces comprise the first part. An examination of the relationship
between the federal and state governments of the United States and religion is in
the second. The last section is a response to the specific queries by the plaintiffs
and defendants put forward to this 706 expert.

Section One
The History of the Naming of Las Cruces

The naming of Las Cruces has been subject to debate over the years. There are
two possible origins to the name. Some say that it was a place where two
overland trails crossed in the 19™ century. Others note that it was the site marked
by crosses over the graves of a massacre.

Perhaps the first Europeans who came to the region were Alvar Nufiez Cabeza
de Vaca, Alonso del Castillo Maldonado, Andrés Dorantes, and Estevanico, who
wandered around the Southwest from 1527 to 1537 after shipwrecking near
present day Galveston, Texas. Whether they actually passed by the Mesilla
Valley is difficult to determine. Several Spanish explorers did pass through the
valley in the 16™ century culminating with the Ofiate expedition. In 1598, don
Juan de Ofate and a group of settlers traveled north from New Spain and blazed
this particular Camino Real {(many roads leading away from Mexico City during
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the Spanish Colonial period were called "Royal Roads"). For a period during the
17" century, Ef Camino Real de Tierra Adentro (The Royal Road to the Interior
Lands) into New Mexico was the longest trail in colonial North and Central
America. After the Santa Fe Trail opened in 1821, this trail became known as
the Chihuahua Trail.

Even though people of European descent had passed through the Mesilla Valley
since 1598, few settled in the area, due to the lack of water during the growing
season and to the raids by Apaches and other Native Americans. In 1823. the
newly formed Mexican government gave a land grant to settlers at Brazito and in
1839, the Dofia Ana Bend Colony Grant was given to another group of settlers.
From this land grant, the town of Dofia Ana was formed. With the Mexican
American War (1846-1848), a new wave of Immigrants came into the Mesilla
Valley. The village of Las Cruces was founded in 1849 when Pablo Meiendres,
the mayordomo at Dofia Ana, asked the U.S. Army to help relieve the
overcrowding in his community. Approximately fifteen miles to the south of Dofia
Ana, Lt. Delos Sackett laid out a grid of streets using a rawhide rope. The site
that Sackett created is the current Mesquite Historic District just cast of
downtown Las Cruces.

In the 1850s, the Butterfield Overland Mail Route entered the valley on its way
from San Antonio to California. This is the other trail that crossed EJ Camino
Real. However, since the Butterfield Trail began as a cross country route only
after the town of Las Cruces was founded, it could not have been the reason that
the town was named "The Crosses.”

There are many accounts of how crosses marked the place that would become
Las Cruces. Here are several of the stories that have been told over the years.
The earliest account of a tragedy at the site dates back to 1712. According to
New Mexican historian Marc Simmons, a group of colonists on their way north to
Santa Fe were attacked by Apaches at their campsite three days journey north of
Paso del Norte (the present Cuidad Juarez). In the era of caravan travel. a
normal day’s travel covered between ten and fifteen miles. All of the colonists
were killed. Soldiers hurrying to the site from Paso del Norte arrived well after the
Apaches had left. They buried the victims and erected crosses over the graves.'
In another account from 1787, a bishop, a priest, a Mexican army colonel, a
captain, four trappers, and four choir boys were killed at the site on their way
north from Paso del Norte. Another account tells of a massacre that occurred in
1830 when some forty travelers from Taos were killed there. In another story, the
most prominent Mexican era governor, General Manuel Armijo, was attacked
there near a ford of the Rio Grande. Although wounded, Gov. Armijo survived.
Others in his party did not.

This last story is the account that Susan Shelby Magoffin relates in her diary,
Down the Santa Fe Trail and Into Mexico. On February 10", 1847, her party left

" Marc Simmons, "Las Cruces: Tale of a grisly massacre,” £/ Paso Times, 5/9/1993. 7B.



Dorfia Ana and that night, camped ten miles south of that village. On February
11", they passed by the future site of the town of Las Cruces. She entered this
account into her diary the next day:

Friday 12": ... Yesterday, we passed over the spot where a few years
since a party of Apaches attacked Gen. Armijo as he returned from the
Pass with a party of troops, and killed some fourteen of his men, the
graves of whom, marked by a rude cross, are now seen.... -

Magoffin does not mention how many total crosses marked the site.

Whichever account is accurate, the crosses that marked the site gave the newly
formed town in 1849 the name of E/ Pueblo del Jardin de Las Cruces (City of the
Garden of Crosses).?

The exact location of the site of this graveyard is unknown. According to Dr. Ed
Staski (an historical archeologist at NMSU and an expert on El Camino Real),
The Royal Road and the subsequent Chihuahua Trail ran approximately along
the route of present day Alameda Boulevard. If that is where the trail traversed, it
is most likely that the camposanto was nearby, perhaps near where the old St.
Genevieve's church was located on Main Street. A different location was
proposed by Dr. Feathers, who suggested that the graveyard is at the present
day cemetery near Walnut Street and East Griggs.

We also do not know who died and who were buried in those graves. Some of
the victims were definitely Catholics since the majority of people traveling on this
trail were of Spanish heritage. However, there might have been Native
Americans who were not Catholics among those killed as well as people of
Jewish faith. Wherever the actual site of the grave field was, the newly created
town in 1849 was named after the crosses that marked the graves of the
travelers on the historic trail.

In a tradition that continues to this day, crosses have been placed in New Mexico
at the site of tragic deaths. The tradition of descansos is an ancient one where
crosses are placed on the route to a cemetery. The crosses often denoted a
resting place for mourners as they made their way to the camposanto. This
tradition is also evidenced today in the placing of crosses on our state's highways
at places where a fatal traffic accident has occurred. The descansos tradition is
not limited to New Mexico. Father Joe Anderson, pastor of the Holy Family
Catholic Church in Deming, commented: "Anyone who's traveled in Mexico and
Central America has seen these crosses.... These shrines are a commemoration

“ Susan Shelby Magoffin, Down the Santa Fe Trail and Into Mexico (Lincoln:
University of Nebraska Press, 1982), p. 202.

' Gordon Owen, Las Cruces New Mexico, 1849-1999 (Las Cruces: Red Sky
Publishing, 1999), pp.30-31.



for the families and to remind others to drive carefully and pray for those who
died. The Catholic Church doesn't require them; the people put them up of their
own devotion." In New Mexico, placing crosses at the scene of a tragic accident
or death is partially a religious marker, and partially a cultural one.

The History of the Crosses on the Logo of the City of Las Cruces

As previously noted, the village of Las Cruces was founded in 1849 when Lt,
Sackett laid out the streets with his rawhide rope. In 1907, Las Cruces was
incorporated as a town, and in 1946, it incorporated into a city. The use of the
crosses for a community called Las Cruces is considered by many as a natural
symbol for a community named after a camposanto. The issue of the complaint is
that the city's symbols utilizing crosses is a violation of the First Amendment.

I found no accounts of how the city chose three crosses for its logo. Here
however is an attempt at a reconstruction of the events that led up to the crosses
appearing on the official letterhead of the town of Las Cruces. in 1940, New
Mexico celebrated the 400" anniversary of the Coronado expedition to the
region. As part of the commemoration, Las Cruces held several fiestas over that
summer. To inaugurate the "Fiesta de la Frontera™ in July of 1940, three crosses
were erected. Newspaper articles tell this story. A preview of the event stated:
"The Las Cruces fiesta opens with a blackout of the city on the evening of July
24, for the ceremony of ‘The Crosses.' It pays honor to Mexican traders, 40 of
whom were slain in an Indian ambush here in 1840. From the Crosses — Las
Cruces—placed on their graves, the town received its name.” The Sun News
published this account of the actual procession: “Three thousand Catholics—
men, women, children—Dbearing lighted candles and signing, marched last night
in the ‘Pageant of the Crosses’ dedicatory of the symbols of Las Cruces' name
and formally opening the Fiesta de la Frontera as at least five thousand more
jammed the line of march and the mesa at the north end of Main Street on which
the new crosses have been erected.” The half mile long procession originated at
St. Genevieve's Church on Main Street and moved north to near where Three
Crosses Drive now intersects Main. Marchers sang religious songs like "“Onward
Christian Soldiers” as well as patriotic songs like “God Bless America” as they
walked. Father William J. Harty from New Orleans gave a speech at the
dedication of the crosses:

My dear friends, one hundred years ago expeditioners came from Mexico
to inhabit this very land of yours, upon which we now stand. And this spot
is historic. These men and women were slaughtered by the fierce and

‘: http://www.southernnewmexico.com/Articles/Travelogues/HighwayShrines . htm!
' “Fiestas on Opposite Borders of State Next Week Coronado,” Sun News.
7/17/40, p. 1.

” *Thousands Jam Line of march and Cross Mesa,” Sun News, 7/25/40. p. 1.




bloodthirsty Apaches on this very spot, and unto their memory we have
erected the cross. They died in protection of their goods and welfare and
their lives, and the Cross has been erected here to commemorate that
event. It is a glorious privilege of yours, of this city, that it is named after
‘The Crosses,’ because this civilization of ours in which we are now living
depends upon the survival of the Cross. We have but to cast our eyes
across the water today, and we see the civilization founded upon the
Cross being threatened by men who would tear down the emblem of our
salvation and our civilization and erect in its stead, false gods....”

The mention by Father Harty about looking “across the water” refers to the war
that was engulfing Europe. In the summer of 1940, Hitler's army invaded France
and the shock with how fast France fell frightened many around the world.
Undoubtedly, this procession and the erection of the crosses was a religious
event; however, it was also an historic event, and in reaction to the escalating
war in Europe, a patriotic event.

St. Genevieve's Church, El Paso Electric Company, and the Las Cruces
Chamber of Commerce collaborated on erecting the crosses. At that time, the
crosses were made out of telephone poles.? Sometime in the late 1960s, the
crosses were moved across Main Street to their present location at the
intersection of Main Street and Solano Drive.

The earliest occurrence that | uncovered when the Town of Las Cruces used
three crosses in its official communications occurred right after the Coronado
Cuarto Centennial. In a lease agreement between the Town of Las Cruces and
Mrs. A.L. Sweet dated July 28, 1941, the city’s letterhead is a grouping of three
crosses, the middle one larger and taller than the two flanking it. There was no
sun surrounding the crosses in this logo. Under the crosses was the motto: “The
City of Crosses.” See exhibit 1.

The seal of the town before 1946 was a bunch of grapes. In an April 16, 1946
article in the Las Cruces Sun News, there is a mention of a new seal: “At [Mayor
Sam] Klein's request, the council-elect also gave [City Clerk] Mrs. Jackson
authority to order a new seal of the city of Las Cruces to replace the old town
seal which consists of a bunch of grapes. The new seal designed by [City
Attorney E. G.] Shannon will show three crosses.™ The city seal (not the city
logo), now became three crosses which continues to this day. See exhibits 2 — 4.

" Ibid.

“ Rosemary Buchanan, The First 100 Years, (Las Cruces, 1961). 96
Conversation with Art Robertson by Jon Hunner, January 11, 2006.

* "Name McClernon as City Manager; Shannon Counsel,” Las Cruces Sun News,
4/16/1946, p. 1.



The early post war period in Las Cruces brought other changes and historic
commemorations. In 1949, the town celebrated its centennial. On the cover of
the official publication dedicated to the centennial, the logo for the celebration is
a collage of historic images — a Native American on horseback, three friars, a
cowboy, and a university graduate all are in front of a city skyline with the Organ
Mountains in the background. Rising between the city and the mountains are
three crosses. See exhibit 5.

In the 1950s, three crosses like the ones on the city's letterhead were placed on
the sides of Las Cruces police cars. See exhibit 6. Three independent metal
crosses adorned the outside of City Hall at least as early as 1969. See exhibit 7..

In the city's Annual Report of 1963-1964, a combination of the three independent
crosses surrounded by a sunburst was placed on the cover. See exhibit 8. The
creator of this design of crosses in a sunburst is unknown. By the Annual Report
of 1965, the crosses in the sunburst had changed. See exhibit 9. This particular
image is also the image on the logo on the side of the vehicles of the Las Cruces
Public Schools. See exhibit 10. Since it is the same image as a previous city
logo, the school district borrowed this symbol for its own. In the 1960s and
1970s, the city also used a sunburst with three slanted crosses in front of the
Organ Mountains. See exhibit 11.

The late 1960s and the early 1970s saw rapid change in Las Cruces. The
downtown was transformed by urban renewal, a new City Hall was built, and
some of the city’s historic structures were demolished. Amid this change, the city
redesigned its logo. See exhibit 12. Several stories have emerged about who
created the symbol that the city uses today.

Bobby De La Rosa, who is now an appraiser for Dofia Ana county, used to do art
work in the city's drafting department in the early 1970s. With the three crosses
in a sunburst already existing, he commented that the design “just evolved.” Ray
Escalante, head of facilities for Las Cruces in the 1970s, recalls that Leo Valdez
asked him to come up with a new design for the city’s symbol. Bobby De La
Rosa entered an in-house competition for the design, and he won. Mr. Escalante
said that Mr. De La Rosa then created the current logo with three interlocking
crosses surrounded by a sunburst.’® See exhibit 12. Mr. De La Rosa also
mentioned that he designed a symbol of three crosses encased in a Zia Sun
symbol. Such a symbol is still in use on the sides of Las Cruces Police cars. Mr.
De La Rosa has stated: “At no time did religion enter into the concept of the logo.
The intention was not that at all. It was historical. There was never any
discussion of religion at all.”!

'® Conversations with Bobby De La Rosa and Ray Escalante by Jon Hunner,
1/23/2006.

" Christopher Schurtz, “Las Cruces: Seeking the Real Story,” Las Cruces Sun
News, 2/23/2003, p. 8A.



Another person also claims to have created the current logo. Raymond Garcia, a
purchasing clerk for the city then and now a lieutenant with the Las Cruces Fire
Department, stated that in 1974, Ray Escalante asked him to update a metal
sculpture hanging in City Hall. The old sculpture had deplctlons of three crosses,
a yucca plant, a roadrunner, and the Organ Mountains.* To remake the
sculpture, Mr. Garcia used the three crosses and added the flaming circle as a
tribute to Johnny Cash's song “Ring of Fire." Mr. Garcia described himself as a
former "long-haired, no-religion, Black Sabbath music lover.” For Mr. Garcia, the
logo did not then and does not now represent a “religious endorsement.”"*

Another story also exists about the creation of the current logo. Art Robertson,
retired Director of Personnel for the city, recalled that in 1974 or 1975, in a City
Council work session, Donald Davidson, who worked for either Sun City or Sun
West Enterprises (an advertising agency in El Paso), presented the current
design of the logo to the city councilors. In that evening work session, the
councilors voted to accept the Iogo Mr. Robertson also mentioned that the city at
that time copyrighted the symbol.™

The evolution of the city's symbol from a grape bunch to three independent
crosses to a sunburst with three independent crosses to a sunburst with three
interlocking crosses has been gradual over the last sixty years.

Many in the Mesilla Valley see the crosses as a symbol of the heritage of Las
Cruces and trace them back to the founding of the city. These citizens do not see
them as a religious image. However, others in the city (both Christian and non-
Christian) invest a different meaning in them. Three crosses with the middle one
higher than the other two are called “Latin Crosses." it is one of the most
recognizable symbols of Christianity, recalling Calvary and the crucifixion of
Christ. For some citizens of Las Cruces, the use of the three crosses (with the
middle one higher) signifies the crucifixion and Christianity.

As an alternative to the religious interpretation for using three crosses, there is
“the rule of three” used in rhetoric and design. In rhetoric, a grouping of three
words or phrases is a classic oratory device. It is based on the premise that
people tend to remember three things. Julius Caesar declared "Veni, Vidi, Vici.” (I
came, | saw, | conquered). Shakespeare used this when he wrote "Friends,
Romans, Countrymen...” The Declaration of Independence invoked a trinity of
“Life, Liberty, and the pursuit of Happiness.” In the Gettysburg Address, Lincoln
used the phrase “Government of the people, by the people, for the people.” in
graphic design, three elements are often used to create a more dynamic image

" Conversation with Ray Garcia by Jon Hunner, 1/23/2006.

'* Rene Romo, “Crosses Divide Cruces,” Albuquerque Journal, 11/27/2005, p
A10.

"* Conversation with Art Robertson by Jon Hunner, 1/18/2006.



or symbol. In New Mexico, for almost one hundred years, boosters of the state
have touted the “tri-cultural” people of the area— Native Americans, Hispanics,
and Anglos.

With a town named “The Crosses,” other uses of that symbol have entered into
the cultural landscape of the community. The Chamber of Commerce used the
tri-cultural identity of New Mexico in talking about them. In the Greater Las
Cruces City Directory of 1970, the Chamber of Commerce wrote: "Historical
culture, climate, and economy are three significant strengths of Las Cruces. ..
Recognizing these strengths and the pride of Las Cruces citizens in them, the
Chamber of Commerce has adopted a new symbol.” It combined the three
crosses to make a new symbol, explaining: “The three crosses were joined at the
ends of the transverse bars and at the top of the uprights to combine forever the
three cultures basic to the area—Indian, Latin, and Anglo.”" See exhibit 13.

The annual yearbook of Las Cruces High School, beginning in 1919, was named
The Crosses. See exhibit 14. At one point in the 1950s. one of the major social
dances at Las Cruces High School was called “The Crosses.”'® Businesses
around the city use three crosses as symbols for their commercial enterprises.

Other examples of the use of crosses in the cultural landscape of Las Cruces can
be seen at the bike racks at Branigan Library, on the plaque placed in 1976 at
the southeast corner of Pioneer Park, and at the Field of Dreams where a
sculpture with three crosses was installed in May 2003. See exhibit 15. The use
of three crosses as sculptures or as architectural details has a long history in Las
Cruces. Indeed throughout the city, crosses are seen in both public and private
venues.

Section Two

Governmental Protection of the Practice of Religion

This section will explore the relationship between government and religion.
Since | am not a legal scholar, this is not intended as a legal brief, but as
an historical overview of some of the governmental documents that have
influenced this issue.

The Protection of the Freedom to Practice Religion

The debate on religious freedom in the newly formed United States in the 18"
century is similar to what we have today. It was a contentious issue with people

15 up Symbol of Pride,” The Greater Las Cruces City Directory of 1970, (Las
Cruces: R.L. Pol and Co., 1970), p.
'® Conversation with Art Robertson by Jon Hunner, January 11, 2006.
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arguing on various sides about the proper role for religion in a democratic
republic. Again, the following is not a legal presentation on the thorny debate and
the legal deliberations about church and state, but an historical overview of this
issue.

The American form of democracy and the concept of religious freedom arose out
of Enlightenment thought. The Declaration of independence proclaimed "self-
evident truths,” “unalienable rights,” and “the laws of nature” as the justification
for the rebellion against England. One of those unalienabie rights was the
freedom to practice religion. Based on a belief in the power of rational thought,
the Enlightenment brought a scientific method of objective inquiry to philosophy,
politics, and even religion.

The history of humans and especially of England during the colonial period is full
of examples of how religion linked with politics caused civil strife and horrific
wars, revolutions and regicides, and issues that divided communities and even
families. People fleeing state sponsored religious persecution in England and
elsewhere in Europe flooded the ranks of immigrants to the American colonies.
Conseqguently, the idea of religious freedom grew out of a reaction against the
excesses of state sponsored religion combined with the Enlightenment belief in
the power of rational thought to create a better society.

The Virginia Statute for Religious Freedom

One of the earliest enacted statutes concerning American religious freedom
occurred in Virginia in 1786 and illustrates how contentious the issue has been
from the very beginning of the Republic. Before the Virginia Statute for Religious
Freedom (written by Thomas Jefferson) was approved, a competing bill from
Patrick Henry called for the establishment of Christianity as the state supported
religion and for citizens to designate which denomination would receive their
mandated taxes. James Madison worked with Thomas Jefferson to delay
passage of Henry's bill, saying that religious conscience, free from the dictates of
others, is “an unalienable right.” As an unalienable right, it is beyond the
regulatory authority of the state.'” Jefferson worked with Madison to ensure that
his statute was approved instead of Henry's.

Excerpts from The Virginia Statute for Religious Freedom-- 1786

Whereas Almighty God hath created the mind free; that all attempts to
influence it by temporal punishments or burthens, or by civil
incapacitations, tend only to beget habits of hypocrisy and meanness, and
are a departure from the plan of the Holy author of our religion, who being
Lord both of body and mind, yet chose not to propagate it by coercions on

" Robert S. Peck, The Bill of Rights and the Politics of Interpretation (St. Paul:
West Publishing Company, 1992), p. 91.
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either, as it was in his Almighty power to do; .... that to compel a man to
furnish contributions of money for the propagation of opinions which he
disbelieves, is sinful and tyrannical; .... that our civil rights have no
dependence on our religious opinions, any more than our opinions in
physics or geometry; .... that to suffer the civil magistrate to intrude his
powers into the field of opinion, ... is a dangerous fallacy, which at once
destroys all religious liberty, because he being of course judge of that
tendency will make his opinions the rule of judgment, and approve or
condemn the sentiments of others only as they shall square with or differ
from his own; ....

Be it enacted by the General Assembly, That no man shall be compelled
to frequent or support any religious worship, place, or ministry whatsoever,
nor shall be enforced, restrained, molested, or burthened in his body or
goods, nor shall otherwise suffer on account of his religious opinions or
betief; but that all men shall be free to profess, and by argument to
maintain, their opinion in matters of religion, and that the same shall in no
wise diminish, enlarge, or affect their civil capacities.™

The Virginia Statute for Religious Freedom ensured that citizens could practice
whatever religion they desired and prevented the state of Virginia from using
taxes to support any one denomination. At the same time, the Congress created
by the Articles of Confederation passed the Northwest Ordinance of 1787, a law
concerning the expansion of the territory of the United States westward. Article 1
of this Ordinance protected the practice of religion: "No person, demeaning
himself in a peaceable and orderly manner, shall ever be molested on account of
his mode of worship or religious sentiments, in the said territory.” These ideas
were expanded upon in the U.S. Constitution and especially the Bill of Rights.

The U.S. Constitution and the First Amendment

The mention of religion occurs in only three places in the U. S. Constitution and
Bill of Rights. In the concluding sentence to Article VI of the Constitution., it
states: "... but no religious Test shall ever be required as a Qualification to an
Office or public Trust under the United States.” The other two references to
religion are in the First Amendment.

When the newly created Congress met in 1789, they addressed some of the
concerns about how the Constitution protected or did not protect the liberties and
rights of citizens. James Madison took the lead and working with others,

"® W.W. Hening, ed., Statutes at Large of Virginia, vol. 12 (1823): 84-86.
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proposed twelve amendments to protect these rights. Eventually, ten were
approved as the Bill of Rights.

In framing the First Amendment clauses concerning religion, Madison relied
heavily on his experience with the Virginia Statute on Religious Freedom. During
the Congressional debate on the Bill of Rights, Madison explained that the
religious clauses would prevent “one sect [from obtaining} a pre-eminence, or two
together, and establish a religion to which they would compe! others to
conform."*® The final and approved text for the First Amendment reads:

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.

The First Amendment was ratified in 1791. At the time that the First Amendment
was ratified prohibiting a national church, six states still had official churches. In
1833, Massachusetts was the last state to eliminate taxes gathered to support
churches in that state.?®

The religious sections of the First Amendment have been separated into the
Establishment of Religion and the Free Exercise of Religion Clauses. Similar to
the “no religious test” clause in the Constitution, the Establishment of Religion
section prohibits the federal government from selecting any one religion as the
anointed faith for its citizens. As a result of the Church of England's religious
intolerance in the British colonies, the framers of the Constitution had direct
experiences of how an established state religion could persecute those of a
different faith. Cases in the Supreme Court that address the Establishment of
Religion clause often focus on Sunday closing laws, holiday displays erected by
governments, tax exemption for churches, required prayers and Bible reading in
public places, crosses and depictions of the Ten Commandments displayed in
public places, and public aid for parochial schools and churches.

The Free Exercise of Religion clause allows citizens to practice whatever faith
they desire. Although seemingly straightforward, the clause becomes complex
when the religion requires of its members actions or inactions that are contrary to
the established laws of the state and nation. Examples of cases that have gone
to the Supreme Court involving this clause are ones involving flag salutes, non-

'¥ Robert S. Peck, The Bill of Rights and the Politics of Interpretation (St. Paul:
West Publishing Company, 1992), p. 93.
“® Robert S. Peck, The Bill of Rights and the Poiitics of Interpretation (St. Paul:
West Publishing Company, 1992), p. 93.
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Sunday Sabbath observances, conscientious objectors, teaching evolution, and
clergy in politics.?!

The civil case brought before the court by plaintiffs in this case before the court
claim a violation of the Establishment Clause of the First Amendment.

Separation of Church and State

Contrary to some beliefs, the concept of the “separation of Church and State" is
not stated in the Constitution. Thomas Jefferson was an ardent supporter of this
concept and soon after he became president, he elucidated his thoughts. In
1802, in response to a letter from the Danbury Baptist Association, he said this
about the relationship between government and religion:

To messers Nehemiah Dodge, Ephraim Robbins, & Stephen S. Nelson, a
committee of the Danbury Baptist association in the state of Connecticut.

Gentlemen

...Believing with you that religion is a matter which lies solely between
man & his god, that he owes account to none other for his faith or his
worship, that the legitimate powers of government reach actions only and
not opinions, | contemplate with sovereign reverence that act of the whole
American people which declared that their legislature should "make no law
respecting an establishment of religion, or prohibiting the free exercise
thereof,"” thus building a wall of eternal separation between Church &
State....

Th. Jefferson, Jan. 1, 180222

This is the first mention by a U.S. president concerning the “separation of church
and state.” In fact, in the Congressional Records from June 7 to September 25,
1789, when the ninety men (Jefferson was not one of them) debated the drafts of
the Corgstitution. no mention was made of the phrase "separation of church and
state.™

The Treaty of Guadalupe Hidalgo

The Mexican American War ended in 1848 with the Treaty of Guadalupe Hidalgo
which was concluded between Mexico and the United States in February 1848

?! Isidore Starr, "Teetering on the Wall of Separation,” in Charles C. Haynes
Religious Freedom in America (American United Research Foundation, 1986),
pp- 37-48.

“Z http://www.loc.gov/loc/icib/9806/danpost.html

2 http://iwww.wallbuilders.com/resources/search/detail.php?ResourcelD=9
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